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CHIEF JUSTICE JEFFREYS AND THE LAW OF 
TREASON 

AS a result of the bitter partisan struggle between the two 
rival political factions, which took place in England 
during the years just preceding the Revolution of 1688 
and which had very frequently for its scene of action the courts 
of the realm, few names have been overwhelmed'with a greater 
measure of obloquy than that of the Lord Chief Justice and 
later Lord Chancellor Jeffreys. Contemporary writers, espe- 
cially those of the opposite party, are violent in their denunci- 
ations of the judge, while he has fared little better at the hands 
of historians of a later day. As chief justice, Jeffreys presided 
at a number of trials which were of a political nature, and his 
actions during these proceedings have brought down upon him 
almost unlimited censure. Sir John Hawles, solicitor general 
during the reign of William III, in speaking of the case of 
Algernon Sidney, who was arraigned before Jeffreys on a 
charge of treason for complicity in the Rye House plot, 
asserted that almost all the circumstances of the trial were 
original, in that they rested on the authority of no previous 
rulings ; and this statement, strengthened as it was by the un- 
enviable reputation which later fastened upon the lord chief 
justice, has in many quarters received general acceptance. 
The conviction of Sidney has been denounced as a judicial 
murder, while it has also been declared that it was obtained by 
an utter disregard of the demands of justice. 1 The decisions of 
Jeffreys, not only in this case, but also in those of other offend- 
ers brought before him on charges of treason, have been said 
to be illegal, unjust and without precedent. 

An investigation of the question must take into consideration 
the elasticity with which the law relating to treason was inter- 
preted prior to the Revolution. The great statute of treasons 

1 Macaulay, History of England, i, 211,353; Hallam, Constitutional History of 
England, ii, 433; Hume, History of England, vi, 272; State Trials, ix, 1004. 
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was that of 25 Edward III, enacted in 1352. Before that time 
the crime had never been clearly defined, and almost any 
offense which touched the faith and allegiance due to the king 
could be prosecuted under that head according to the common 
law. Hale cites a number of cases, showing the range of 
offenses covered by the charge of treason before this act be- 
came law. Accroaching royal power was one of the most fre- 
quent accusations, and was alleged against both the Spencers 
and Roger Mortimer. Killing a messenger of the king or one 
of his men sent in his aid during a war was in certain cases 
declared to be treason. John Gerberge, a knight who attacked 
William de Botelisford and held him until he paid a ransom, 
was convicted upon a similar charge. 1 That the statute itself 
was far from complete was shown by the supplementary meas- 
ures enacted in almost every succeeding reign, and by the num- 
erous judicial constructions which from time to time widened 
the scope of the law. Thus by the time of the Restoration, 
though the repeal of the greater part of intermediary legislation 
left the statute of Edward III as the basis of many of the prose- 
cutions on charges of treason, the interpretation of the law on 
the subject was guided largely by opinions of legal writers and 
precedents established in the courts. To these then the ques- 
tion of the legality of the decisions made by Jeffreys during the 
proceedings against the prisoners brought before him, for ex- 
ample, during those against Sidney, Sir Thomas Armstrong 
and Lady Alice Lisle, should be referred. 

Sidney contested every possible point. Although assisted 
by an elaborate set of instructions drawn up by friends and 
handed to him before the trial opened, either the defendant's 
ignorance of the law or a realization of his critical position 
caused him to present a number of arguments that could not 
be sustained. The court decided against him in almost every 
instance, and this repeated refused to accept the positions ad- 
vanced by Sidney has probably contributed not a little to the 
idea that the prisoner was not treated fairly. When first 

1 Hale, Pleas of the Crown, i, 76-86. 



No. 3] JEFFREYS AND THE LAW OF TREASON 495 

arraigned, he asked the court that a copy of the indictment 
and counsel be granted to him. The latter request was too 
evidently outside of the law to admit even of discussion. 1 No 
counsel was allowed under the common law in cases of treason ; 
and it was not until the reign of William III that a statute was 
passed, conferring that privilege upon the prisoner. 2 The lord 
chief justice explained to Sidney the law on the subject, de- 
claring, however, that if he would assign any particular point 
of law and the court should think it worth debating, counsel 
would be granted to him. Sidney did not press the matter. 
Jeffreys merely followed the law and general practice in this 
matter; although his private opinion concerning it may be 
inferred from a remark he made a short time later, while hear- 
ing a similar case, to the effect that he thought it a hardship 

that a man should have counsel to defend him for a twopenny trespass, 
and his witnesses examined under oath ; but if he steal, commit murder 
or felony, nay high treason, where life, estate, honor and all are con- 
cerned, he shall neither have counsel nor his witnesses examined upon 
oath. 3 

As to a copy of the indictment, Sidney insisted that it 
should be granted to him, citing the cases of Lord Strafford 
and Lord Stafford and the four other Catholic peers arraigned 
with the latter, and alleging that such favor had been shown to 
them. 4 When he was brought into court two weeks later he 
repeated his request. This time he offered the statute of 46 
Edward III, which, he maintained, guaranteed to the defend- 
ant a copy of the record. This statute was not applicable to 
Sidney's case, or to any trial for treason: it plainly related 
only to those records in which litigants might be interested as 
affording evidence upon a question of private right and in 
which the crown might be interested as revealing evidence un- 
favorable to its fiscal claims. 5 If, however, this statute had 

1 State Trials, ix, 835; see also ibid, vi, 516, Twyn's trial. 
* 7 Wm. Ill, c. 3. Cf. Coke, Institutes, part iii, 29; Foster, Crown Law, 231. 
3 State Trials, x, 267, RosewelPs trial. * State Trials, ix, 835. 

5 In the section cited from 46 Edward III, the petition recites that search and 
exemplification of records have been refused in matters " qe purra chier en evidence 
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been construed to extend to Sidney's case, its provisions, like 
those in many other statutes and ordinances concerning the 
procedure in trials for treason, would have been abrogated by 
the statute of I Mary, c. I, which again reduced all to the basis 
of 25 Edward III, and made such trials conform to the prac- 
tices of the common law unless otherwise specified. Accord- 
ing to the common law no prisoner in any capital case was en- 
titled to a copy of the indictment. 1 Many insisted upon 
it, but the court at all times denied the request. 3 This rule 
continued in force until the enactment of 7 William III, which 
was passed to regulate trials in cases of treason ; but between 
the time of Sidney's trial and the passage of this statute the 
practice of refusing a copy of the indictment to the accused 
was continued, notably during the trials of Lord Preston, who 
also pleaded the statute of 46 Edward III, and of Charnock, 
King and Keys.3 As to the case of Stafford and the four other 
Catholic peers, cited by Sidney, it is true that the House of 
Lords granted to the accused members copies of the articles of 
impeachment ; but later, when some doubt was felt on the 
matter and legal advice was sought as to the practice in the 
king's bench in such a case, the answer was received that no 
prisoner indicted for a capital offense could have a copy of the 
indictment without order of the court. The House, however, 
took no further action in the matter. 4 The same privilege was 
allowed to Stratford, the Commons having expressed a desire 
that the defendant should reply to the articles of accusation. 5 

encontre le roi ou desavantage de ly," and the petitioners pray : " qe pleise ordeiner 
per estatut qe serche et exemplification soient faitz as touz gentz de qeconqe recorde 
qe les touche en ascun manere, auxibien de ce qe chief encontre le roi come autres 
gentz." " Search and exemplification " is not an expression which would naturally 
be used regarding an indictment. Furthermore, it would not occur to Englishmen 
of the twentieth century, and far less would it have occurred to Englishmen of the 
fourteenth, to say that in matters of political law the king was to be treated " like 
other folk." Least of all would such an expression have been employed or tolerated 
if the case of treason against the king had been in the mind of the Commons who 
presented the petition or of the king who granted it. 

1 Foster, Crown Law, 228, 229 ; Hale, Pleas of the Crown, ii, 236. 

•State Trials, vi, 173, in Vane's trial; ibid, xii, 815, in Ashton's trial. 

3 Ibid, xii., 658, 1382. * Ibid, vii, 1241-1243. ' Ibid, iii, 1385. 
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The prosecution proceeded to call several witnesses to prove 
the general conspiracy, without their being able to give any 
direct evidence against Sidney. The latter objected to this, 
asking the lord chief justice if it were customary that witnesses 
should testify to anything that did not concern him and the in- 
dictment. 1 The court cited the trials of those concerned in 
the Popish plot, where such evidence was admitted. It was 
the custom generally observed in the English courts at that 
time. The legal writers of the seventeenth century do not deal 
very extensively with the subject of evidence, but the records 
of the trials during that period show that such an objection as 
the one Sidney advanced had never been sustained by the 
court.* During the trial of Lord Stafford Parliament allowed 
hearsay evidence to be introduced, and the practice was con- 
tinued after the Revolution^ In 1696 a witness was allowed 
to testify in direct evidence on only hearsay material against 
Sir John Freind, who had been arraigned on a charge of 
treason, notwithstanding the fact that he declared that he had 
never seen the prisoner and that he could relate only what he 
had heard from another person. Such evidence was always 
admitted, the court, however, usually declaring to the jury that 
it did not directly concern the prisoner. In Sidney's trial 
Jeffreys was careful to give such a warning. 4 

Before he entered his plea, Sidney wished to put in a bill of 
exceptions to the indictment, but the court informed him that 
he must either plead or demur. The prisoner offered his spe- 
cial plea, but he was cautioned that if it were put in and the 
prosecution should demur and the plea be not good, his life 
would be forfeited. Then he asked for a day to consider the 
matter, declaring that he offered the paper only as exceptions 
to the bill. The court refused all his requests. 5 In this in- 
stance also Sidney cited a case in which the precedent was 
against him — that of Sir Henry Vane. The Court told Vane 
" that in favor of life a man might plead a double plea, and 

1 State Trials, ix, 841. 2 Stephen, History of the Criminal Law, i, 399. 

3 State Trials, vii, 1309, et seq. * Ibid, xiii, 31-32; ibid., ix, 848. 

6 Ibid, ix, 820-4. 
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give in his exception, and plead over to the felony or the trea- 
son not guilty. But as to the exceptions taken to the indict- 
ment, they gave little heed to them, but pressed him to plead 
or confess." * The judges at that time declared that the stat- 
ute of Westminster 2, c. 31, which gave the bill of exception, 
extended only to civil cases and not to criminal. It was de- 
cided that it was never intended as a privilege in proceedings 
of the latter kind, since no criminal trial could be expedited, 
" if every frivolous exception which a prisoner could make 
should be drawn up in a bill of exceptions." The court in 
Vane's case was unanimous in refusing the request of the pris- 
oner, declaring that the words of the statute could not be mis- 
understood." This was also the attitude assumed toward Twyn, 
who, when he was being tried on a charge of treason, was not 
allowed to say anything until he had entered his plea. 3 Hale 
says that it was very unusual to take any exceptions to indict- 
ments before conviction, and assigns weighty reasons for such 
refusal. 4 

In the paper which he handed to the sheriff at the time of 
his execution, Sidney complained that he had been tried by 
jurors who were not freeholders ; and in the act for annulling 
and making void his attainder the same fact was alleged as one 
of the reasons for passing such a bill. 5 No such objections 
appear in the printed record of the trial, and it is asserted that 
Jeffreys ordered what he thought proper to be struck out of 
the report, particularly that part of it which related to the con- 
tention of the accused that the jury should be composed of 
freeholders. 6 The lord chief justice may have taken such 
action, but it is difficult to explain it on the assumption that 
he feared that the decision of the court on this point might be 
regarded as illegal. For the same question had been debated 
in Lord Russell's trial only a short time before, and the argu- 
ments of counsel on both sides, together with the opinions of 

1 State Trials, vi, 143. 

2 Kelyng, Crown Cases, 15; Coke, Institutes, part ii, 425-427. 

3 State Trials, vi, 515. l Hale, Pleas of the Crown, ii, 237. 
5 State Trials, ix, 916, 997. 6 Ibid, ix, 865, note. 
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the justices who presided, appear in full in the report of the 
proceedings. In that instance the Lord Chief Justice Pember- 
ton, who was considered to have conducted the trial in an 
impartial manner, declared, with the unanimous consent of the 
other judges, 

that in cases of treason or in cases of felony at the common law they 
had no liberty to except to jurors that they had not any freehold ; but 
that at the common law any good and lawful men might pass. Then 
take as introductive of a new law the statute of Henry V. I am of the 
mind that this statute of Henry V peradventure may extend to treasons 
and felonies ; but when the statute of Queen Mary comes and says, all 
trials shall be by such evidence and in such manner as by common law 
they ought to have been, I do not see how it is possible to make an 
objection afterwards of this nature. 1 

With such a precedent as this before him, it is difficult to 
understand why Jeffreys should have been averse to the publi- 
cation of his decision against Sidney's objections. This opin- 
ion delivered in Russell's case was upheld later by Hawkins. 2 
Sir James Stephen says that the whole question was in an un- 
certain state, and that it was not settled definitely until the Bill 
of Rights was passed during the reign of William and Mary .3 

Sidney was indicted on the first article of the statute of 25 
Edward III, for " conspiring and compassing the death of the 
king." This was the treason laid in the indictment, while the 
three overt acts alleged against the prisoner were : conspiring 
with the council of six, sending Aaron Smith into Scotland to 
procure aid for the plot, and writing the treasonable pamphlet 
found in his study. On the first point Sidney argued strongly 
that conspiracy to levy war was not treason, since the statute 
made mention only of levying war, and even that was not con- 
tained in the clause on which he was indicted. The language 
of the statute, in so far as it relates to the points under discus- 
sion, is as follows : 

Whereas divers opinions have been before this time in what case 

1 State Trials, ix, 591. Cf. Coke, Institutes, part iii, 27. 

2 Hawkins, Pleas of the Crown, ii, 216, 416 [?]. 

'Stephen, History of the Criminal Law, i, 412; 1 Wm. and M., 2, c. 3. 
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treason shall be said and in what not, the king, at the request of the 
lords and of the commons, hath made a declaration in the manner as 
hereafter followeth ; that is to say, when a man doth compass or im- 
agine the death of our lord the king or of our lady his queen or of their 
eldest son and heir ; or if a man do violate the king's companion or the 
king's eldest daughter unmarried or the wife of the king's eldest son 
and heir ; or if a man do levy war against our lord the king in his realm 
or elsewhere, and thereof be provably attainted of open deed by the 
people of their condition , . . 

all such offenses shall be regarded as treason. The statute then 
proceeds to speak of counterfeiting, murdering the king's offi- 
cers, forfeitures, petit treason, constructive treason to be deter- 
mined by the king and Parliament and certain felonies which 
are not to be regarded as treason. Nothing is said of conspir- 
acy to levy war, and Sidney, relying upon that fact, repeated 
in his address to the jury the assertion that such a conspiracy, 
without having been carried into effect, was not treason under 
the statute. 1 

The words " compass and imagine," however, have always 
received a wide interpretation from the courts in cases of treason. 
As Hale explains them, 

they refer to the purpose or design of the mind or will, though the pur- 
pose or design take not effect. Compassing or imagining singly of 
itself is an internal act, and without something to manifest could not 
possibly fall under any judicial cognizance but of God alone ; and there- 
fore this statute requires such an overt act as may render the compass- 
ing or imagining capable of a trial and sentence by human judicatories. 2 

Conspiring to levy war was usually held to be such an overt 
act, and Jeffreys was merely following such decisions and the 
opinions of legal writers when he instructed the jury that Sid- 
ney's contention had no weight. The prisoner quoted from 
Coke and Hale, and it is true that certain passages from these 
authorities seemed to give some color to what he said. How- 
ever, Sidney failed to realize that this defect of the statute had 
been remedied from time to time by special legislation and 
even more effectually by "judicial constructions which made 

1 State Trials, ix, 867, 877, 888. » Hale, Pleas of the Crown, i, 107. 
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the conspiracy to levy war an overt act of imagining the king's 
death." Foster interprets the law in the same way. 1 

Such was the decision made in Vane's case, when it was re- 
solved by all the judges, " that the meeting together of persons, 
and consulting to destroy the king was of itself an overt act to 
prove the compassing the king's death." 2 Sir John Kelyng 
declares even more plainly, in the case of the Yorkshire rising, 
that it was agreed, as it had been previously at Tong's trial and 
at that of Vane, 

that the meeting and consulting to levy war is an overt act to prove the 
compassing the king's death within the statute of 25 Edward III. Al- 
though the consulting to levy war is not actual levying within the 
statute, and so cannot be indicted thereupon for that treason of levying 
war, yet if they be indicted for the treason of compassing and imagin- 
ing the king's death, that consulting to levy war is an overt act to prove 
that treason, although Coke PL Cor. 14 delivers an opinion against 
this. 3 

Coke does say that a conspiracy to levy war is not treason 
within the act of Edward III, and that therefore it is no overt 
act or manifest proof of compassing the death of the king 
within the act, but the weight of numerous decisions and the 
authority of the opinions of other writers are against him. 4 
Hale says that a conspiracy or compassing to levy war is not 
a levying war within the act, which was not claimed by the 
prosecution in Sidney's case ; but in another place, speaking of 
the same question, the author asserts that 

whether the assembly were greater or less or armed or not armed, yet 
if the design were directly against the king, as to do him bodily harm, 
to imprison, to restrain him or to offer any force or violence to him, it 
will be treason within the first clause of compassing the king's death, 
and this assembling and compassing or practicing together to this pur- 
pose, though of but two or three, will be an overt act to prove it. 6 

In other places he repeats the same opinion. 6 

1 Foster, Crown Law, 197; Stephen, History of the Criminal Law, ii, 266, 282. 

2 Kelyng, Crown Cases, 17. * Ibid. 20. 4 Coke, Institutes, part iii, 14. 
6 Hale, Pleas of the Crown, i, 151. t IHd. i, no, 119, 133. 
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This position was reaffirmed by the Lord Chief Justice Holt 
in 1696, during the trial of Sir John Freind. He went even 
farther, declaring that although bare conspiracy to levy war 
was not treason, yet if it had for its object either to kill, depose 
or imprison the king, or to put any restraint upon him, it would 
then amount to high treason, even though no war be levied. 
For such consultation becomes an overt act which proves the 
first treason mentioned in the statute of Edward. 1 Other 
authorities repeat the same opinion, and later it was upheld by 
the courts in numerous instances. 2 

Viewed in this light, the testimony of Lord Howard as to 
the participation of Sidney in the consultations of the council 
of six may fairly be regarded as that of one of the two witnesses 
required to convict a man of treason. He also testified as to 
the prisoner's part in the sending of Aaron Smith into Scot- 
land. To secure the other witness the prosecution took up the 
matter of the pamphlet which had been found on a table in the 
defendant's study at the time of his arrest. The writing of this 
document, a polemical treatise on government, said to have 
been intended as an answer to Sir Robert Filmer's Patriarcha, 
was alleged by the crown as the second overt act to prove the 
treason with which the defendant was charged. Sidney de- 
clared during the trial that it had not been proved that he had 
written the treatise, and that even if it had, the writing of it 
could not be accounted a crime.3 His first contention, how- 
ever, rested on no good foundation, even though it was given 
as one of the reasons for reversing his attainder later. 4 The 
records of the trial show that the handwriting of the document 
was proved by three witnesses : Sheppard, who had seen Sidney 
write the endorsement upon several bills of exchange, and Cary 
and Cooke, both of whom were familiar with the handwriting 
of the prisoner. 5 Despite Sidney's protest, this was evidence 
which was at that time and would be also at the present day 
regarded not only as admissible but as conclusive. Such evi- 

1 State Trials, xiii, 61. 

3 Foster, Common Law, 195,210,211; Blackstone, Commentaries, iv, 82; Hol- 
bourne, Readings on 25 Edw. Ill, 28, 29. 

3 State Trials, ix, 867. * Ibid, ix, 997. s Ibid, ix, 854. 
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dence was admitted later during the trials of Layer, Dr. Hensey 
and Francia. In the case of the latter the court declared that 
it was sufficient to prove the defendant's handwriting if the wit- 
ness swore he had seen Francia write for an hour at a time and 
then upon the trial testified that he believed that the document 
produced was in his hand. 1 Sidney's implied denial of author- 
ship was not strengthened by his assertion that the condition 
of the manuscript showed that it had been written twenty or 
thirty years before. Internal evidence, such as the mention 
made of recent events and the names of contemporaries, to- 
gether with the frequent references to Filmer's book, which 
was published first in 1680, prove a much later origin for the 
pamphlet than that assigned by the accused. 2 

The question whether the writing of such a pamphlet was 
an overt act to prove the compassing of the king's death is one 
that has occasioned considerable debate. The precedents are 
not clear on the subject, and some writers criticise the inter- 
pretation which Jeffreys put upon the maxim, scribere est agere. 
Foster says that it is undoubtedly true under proper limitations, 
and acknowledges that, had the papers found in Sidney's closet 
been plainly relative to the treason charged in the indictment, 
they might have been admitted as evidence against him even 
if they had not been published. He cites the cases of Lord 
Preston, Layer and Dr. Hensey, in which papers were read in 
evidence of overt acts of treason. Here, however, the papers 
were written in prosecution of certain determinate purposes 
which were assuredly treasonable, were then in contemplation 
of the offenders and were plainly connected with them. This, 
the writer thinks, could not be said of the pamphlet found in 
Sidney's study .3 

The decision seems to depend on the attitude which is taken 
toward the rights of the crown. Those prerogatives which the 
government sought to defend in the conduct of its case against 

1 Stephen, History of the Criminal Law, i, 410; State Trials, xv, 922; ibid, xvi, 
205; ibid, xix, 1342. 

'State Trials, ix, 866, 901 ; Sidney, Works, ed. 1772, pp. I, 52, 165, 222, 366. 

' Foster, Crown Law, 198; State Trials, xii, 711 et seq.; ibid, xvi, 208 et stq.; ibid. 
xix, 1342, 1373. 
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Sidney, and in similar proceedings in the the courts just before 
the Revolution, found few champions after 1688. The section 
of Sidney's pamphlet read in evidence showed that it exalted 
the power of the Parliament over that of the king, asserted the 
responsibility of the monarch to the people, and reserved to 
the latter, in case the trust was betrayed, the right of resist- 
ance. 1 Whether this conception was historically correct or 
not, it was certainly not the one entertained by the govern- 
ment of Charles II. Hence, it was only natural that the writ- 
ing of such a pamphlet should be regarded as an attempt to 
put restraint upon the king, and that as such, taken in connec- 
tion with the conspiracy to levy war, it should be put forward 
as an overt act of treason. 

As to the connection between the pamphlet and the plans of 
the council of six, this was referred to by Jeffreys in his charge 
to the jury, 2 although the chief justice, evidently not considering 
that the proof of such a fact was essential, did not say in so 
many words that it had been intended to use the document as 
a justification of the proposed rebellion. Lord Howard, in his 
testimony against Sidney, stated clearly that the council had 
resolved to declare the principles on which the rising was to 
be based. These followed closely the line of argument in the 
document. The properties and liberties of the people were to 
be put into such hands that they could not easily be invaded 
by any to whom the supreme authority of the land was en- 
trusted. It was proposed to resolve all into the authority of 
the Parliament. There was some opposition to this revolution- 
ary plan, but in the end all six members of the council agreed 
to it. 3 West also, in his testimony, said that when negotiations 
were being carried on with the Scotch, the English were for a 
commonwealth. The representatives of the northern country 

'State Trials, ix, 855-858. 

'"This book . . . fixes the sole power in the Parliament and the people; so that 
he carries on their design still, for their debates at their meetings were to that pur- 
pose. And such doctrines as these suit with their debates; for there a general in- 
surrection was designed, and that was discoursed of in this book and encouraged 
. . . Because he is afraid their power alone won't do it, he endeavors to poison men's 
judgments." State Trials, ix, 893. 

3 Ibid, ix, 851. 
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answered that it might come to that in time, but that at present 
the Scotch nobility would not agree to it. Sidney, in par- 
ticular, was instrumental in causing the negotiations to fail, 
which the witness declared was due to the fact that an agree- 
ment could not be reached on the declaration to be made con- 
cerning the insurrection. 1 

In several earlier cases words had been held to be overt acts 
of treason, and when written furnished even stronger ground 
for such a claim. 3 This was so decided in the case of Wil- 
liams, a barrister of the Middle Temple, in 1620. He was in- 
dicted for high treason for writing two books, in one of which 
he assumed the role of a prophet and predicted that the king 
would die in the following year. The book contained a number 
of harsh criticisms of the king. Williams in his defense alleged 
the matter had remained only an opinion or thought and had 
not led to any overt act, since no rebellion or treason had re- 
sulted from it ; that he had enclosed the book in a box and 
sent it secretly to the king, and that he had never published it. 
The court refused to sustain either of these points. It declared 
that the matter could not be said to remain in thought, when 
it was reduced to writing, for scribere est agere. This was the 
first time the law had been declared so plainly on this point. 
The court went even farther, agreeing that though the book 
was enclosed in a sealed box or was in the writer's study, 
nevertheless since his intent was made evident by this act it 
was high treason. As a result Williams was found guilty and 
executed. 3 

In this case there was no suggestion of a conspiracy, such 
as was proved against Sidney, but the decision was rendered 
by the judges on the question of the book alone. A modern 
writer on evidence says, without citing any proof, that Sidney's 
pamphlet was unconnected with the treasonable practices of 
which he was accused ; he acknowledges, however, and in this 
he but follows earlier authorities, that had such a connection 

1 State Trials, ix, 847. 

2 Kelyng, Crown Cases, 13; Hale, Pleas of the Crown, i, 115; Coke, Institutes, 
part Hi, 14. 

3 Rolle, Reports, ii, 88; Croke, Reports, iii, 125. 
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existed, the papers, even though unpublished, would have 
been admissible. 1 Roger North, on the contrary, writing as a 
contemporary, says that " it was understood " that the pam- 
phlet was to have been published in justification of the rebel- 
lion. 2 According to the record of the trial the prosecution 
made no attempt to prove such a fact ; nevertheless, this view 
concerning the relation between the pamphlet and the con- 
spiracy would certainly not be inconsistent with the testimony 
of Lord Howard in regard to the plans of the council of six 
and with the words used by the lord chief justice in his charge 
to the jury. 

An unpublished document was admitted in evidence during 
the trial of Edmund Peacham, in 1615, but here again there 
was no suggestion of a conspiracy with which it could be con- 
nected. The prisoner, an aged minister living in a remote 
place, was charged with writing a treasonable sermon, which 
was found in his study. 3 The report of the case, which is very 
brief, says that the sermon was never preached nor intended to 
be preached. Nevertheless, Peacham was convicted, but he 
was not executed, his death occurring in jail seven months 
after his trial. While a note appended to this meager account 
says that many of the judges were of the opinion that it was 
not a case of treason, the correspondence of Sir Francis Bacon 
with the king throws some additional light on the matter. 
Bacon, who was at that time attorney-general, was instructed 
by James to sound the opinions of the judges of the King's 
Bench. The answers of three of them, Justices Dodderidge, 
Crook and Houghton, were satisfactory, but Chief Justice Coke 
expressed doubt concerning the matter. He asserted that 
Peacham's writing had never been published, and that even if 
published, mere slanders against the king were not treason, 
unless they attacked his title. Coke was strongly opposed to 
the practice of obtaining the opinions of the judges separately 
on a case, and it is probable that this had as much to do with 

■Taylor, Law of Evidence, i, 529; Phillipps, Law of Evidence, i, 485, 486; I East, 
Pleas of the Crown, i, 119; Foster, Crown Law, 198; Blackstone Commentaries, 
iv, 80. 

2 North, Examen, 409. 3 Croke, Reports, iii, 125; State Trials, ii, 869. 
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his attitude in the matter as his view of the actual merits of the 
question. He stood out against the government on this point 
for some time, and it required all of Bacon's persuasive powers 
to win him over. His hesitation probably was responsible for 
the report spread abroad that some of the judges doubted 
whether it was a case of treason ; and Bacon, when he learned 
that this rumor was being circulated, preferred to have it sup- 
posed that the doubt was occasioned by the fact that the docu- 
ment had never been published rather than by the nature of its 
contents. Should the latter view gain currency, Bacon feared 
that a flood of libels against the king might follow, while by 
alleging the other reason he felt that no harm would be done, 
since this lack of publication, he declared, would be no man's 
case in the future. If lack of publication were the reason 
which prompted the misgiving of the judges as expressed in 
the note attached to the report of the case, it was one that was 
not accepted later by the courts, since publication has never 
been held essential to make a written document treasonable. 
Even at that time it could have had little weight, for the record 
of Peacham's conviction remained, and King James himself, in 
commenting on the case, declared that the judges had acknowl- 
edged that the prisoner's writing of the libel was an overt act. 
All the circumstances would seem to show that the note is not 
trustworthy, and its declaration fails to destroy the value of 
Peacham's case as a precedent for the decision made against 
Sidney. Only one of the four judges expressed any doubt as 
to the guilt of the accused, and the evidence indicates that 
Coke's principal objections were based on grounds other than 
the lack of publication of the document in question." 

In the case of Twyn, a printer charged with publishing a 
treasonable book, no conspiracy was alleged, but the prisoner 
was found guilty and executed. Twyn was not accused of 
writing the book, nor was the publication completed, only about 
one thousand loose sheets of a portion of the manuscript hav- 
ing been printed and delivered to the writer. Some of the 
printed sheets found in the prisoner's workshop were produced 

1 Gardiner, History of England, ii, 272-283; State Trials, ii, 871 et seq. 
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at the trial as the principal evidence against him. 1 Even at a 
later period, during the trial of Ashton, treasonable papers 
found on the person of the prisoner were regarded as an overt 
act, although it was not alleged that he had written them. 3 

Sidney's argument that the two witnesses necessary to secure 
a conviction for treason had not been produced against him, 
because they had testified to different overt acts, had even less 
foundation than some of the other points he advanced. All 
precedents and opinions were against this contention ; one wit- 
ness to prove one overt act and a second to prove another 
overt act tending toward the same treason had been regarded 
as sufficient within the statute.' It was probably this fact 
which made the prosecution regard the proof of a direct con- 
nection between the conspiracy to levy war and the writing of 
the pamphlet as unnecessary. They were overt acts to prove the 
same treason, that is, compassing and imagining the king's 
death, and each was supported by the testimony of one or 
more witnesses. 

In connection with the proceedings against Sir Thomas 
Armstrong in the king's bench in June, 1684, upon an out- 
lawry for high treason, Jeffreys has been accused of treating 
the prisoner in a most arbitrary and unjust manner. Arm- 
strong, who had been charged with complicity in the Rye 
House plot, had fled from the country upon its discovery, but, 
after being outlawed, had been arrested by an agent of the 
government in Holland and returned as a prisoner to England.* 
When brought before the lord chief justice he claimed the 
benefit of the eighth section of the eleventh chapter of the 
statute of s and 6 Edward VI, by which it was provided 

that if the party so hereafter to be outlawed shall, within one year next 
after the said outlawry pronounced or judgment given upon the said 
oudawry, yield himself unto the chief justice of England for the time 
being and offer to traverse the indictment or appeal whereupon the 

1 State Trials, vi, 513 tt set/. * Ibid, xa, 747 et seq. 

s Kelyng, Crown Cases, 9; Foster, Crown Law, 237; State Trials, vii, 1527, 1528, 
in Stafford's trial. 

4 State Trials, x, 105 et seq. 
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said outlawry shall be pronounced as is aforesaid, that then he shall be 
received to the said traverse, and being thereupon found not guilty by 
the verdict of twelve men he shall be clearly acquitted and discharged 
of the said oudawry. 1 

Armstrong had been arrested within the year, but Jeffreys 
would not admit that he had " yielded " himself within the 
meaning of the statute, maintaining that he had been captured 
and had not surrendered voluntarily to the court. There ap- 
pears to have been no direct precedent for such a decision, and 
Jeffreys' action has not been sustained by later judges, notably 
in the case of Roger Johnson, cited twice in Ratcliffe's case. 2 
It has been said, however, that the chief justice was technically 
in the right, the injustice being in the assumption that Arm- 
strong would not have surrendered within the year rather than 
in the construction put upon the wording of the statute.^ One 
case in which the word " render " or " yield " was interpreted 
in a sense different from " taken " has been cited as occurring 
prior to this decision of Jeffreys, although it has been denied 
that it was analogous to the proceedings against Armstrong. 
It was that of Smith against Ashe and his wife, reported by 
Croke, in an outlawry for debts against husband and wife. In 
this instance the judges made a plain distinction between the 
case where the exigent was returned by the sheriff " reddidit 
se " for both defendants and that in which one of them had not 
come voluntarily into court. 4 After Jeffreys had decided the 
point against Armstrong the latter asked for counsel to argue 
the question, but the chief justice refused the request. This 
was undoubtedly severe, and yet, considering the nature of the 
point in dispute and the lack of law on the subject, it is almost 
certain that nothing any counsel would have been able to offer 
could have altered the opinion of the court. 

While too remote to be cited as having any direct influence 
on the case, the old Germanic conception of outlawry, which 
persisted on the Continent throughout the middle ages, was 

1 5 Statutes at Large, 373. 2 Foster, Crown Law, 46. 

3 Pike, History of Crime in England, ii, 245. 

4 Croke, Reports, iii, 58; State Trials, x, 124. 
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such as to furnish a possible historical basis for this interpreta- 
tion of the statute. Outlawry was not only a penalty imposed 
upon an offender after trial, it was also a method of procedure 
by which the court brought force to bear to secure the appear- 
ance of an accused person. It was imposed upon the accused 
who failed to present himself in court ; and its result was that 
the accused, if seized and brought into court, was without de- 
fense. He was treated precisely like a criminal taken in the 
act, and was liable to conviction on the oath of the accuser sup- 
ported by compurgators. Of this nature was the minor out- 
lawry {vesting) of the Saxon law, which differed from full out- 
lawry only in the fact that its operation was restricted to a 
single judicial district. If the vervest man was taken within the 
jurisdiction, the proceedings against him were identical with 
those against the man taken in the act. The vervest man, how- 
ever, had this advantage over the man taken in the act, that by 
surrendering himself to the court he recovered his rights of de- 
fense ; but the surrender must always be entirely voluntary on 
his part. That only the uncaught man could come before the 
court and claim his law, as if he had never been vervest, is 
shown by the provision in the Sachsenspiegel, according to 
which the person who wishes to draw himself out of the vesting 
intercedes through a friend to have the judge " work peace '.' 
for him to come forward, and thus avoids the risk of capture 
while on the way to court to surrender himself. 1 

The question as to whether a person accused of harboring a 
traitor could be convicted before the latter had been found 
guilty or attainted came up before Jeffreys during the trial of 
Lady Alice Leslie. He decided it in the affirmative. The 
jury, which evidently had some doubt on the subject, inquired 
whether it was the same thing in point of law for the prisoner 
to have received Hicks, a refugee from Monmouth's army, be- 
fore he was convicted of treason as after. The lord chief 
justice replied that there could be no doubt about it. He de- 
clared further that had Hicks " been wounded in the rebels' 
army and had come to her house and there been entertained, 

■Sachsenspiegel, i, art. 66, sees, i, 25 art. 68, sec. 5; ii, art. 4. Cf. Schroder, 
Lehrbuch der deutschen Rechtsgeschichte, 85, 703, 704, 713-714. 



No. 3] JEFFREYS AND THE LAW OF TREASON 5 t 1 

but had died there of his wounds, and so could never have been 
convicted, she had been nevertheless a traitor." 1 This was 
based on the doctrine that in cases of treason there are no 
accessories, but all are principals. 2 However, Hale in another 
place differentiates between the traitor and one who harbors 
him, to the extent of declaring that the latter shall not be made 
to answer for his offense until after the former has been out- 
lawed, or at least must be tried jointly with him. In the latter 
case the same jury may be charged with both trials, but the 
guilt of the principal should be inquired into first. The author 
fails to cite any authorities for his opinion and introduces it 
by the phrase, " it seems to me." Subsequent writers uphold 
Hale's opinion.3 

When Jeffreys made his decision, however, Hale's work on 
the subject had not appeared, while the other opinions are of 
still more recent date. The law of treason was always inter- 
preted in the most severe manner against the accused, so that, 
notwithstanding the act of Parliament reversing Lady Lisle's 
attainder and the opposing opinions of later writers, Stephen 
says that in this instance Jeffreys, on the mere point of law, was 
in the right.* In the trial of Mrs. Gaunt, arraigned a short time 
afterward on a similar charge, the man she was accused of har- 
boring was admitted as the principal witness against her. It is 
true that his name was in a proclamation, but the prosecution 
failed to prove that the prisoner knew this, she merely saying 
that she " might " have heard it. 5 

The whole question of the crime of treason was in an indefi- 
nite shape, or rather in such an elastic shape that it could be 
extended to meet in a legal manner almost any need of a 
government bent on maintaining prerogative. The unde- 

1 State Trials, xi, 371. 

2 Coke, Institutes, part iii, 138; Hale, Pleas of the Crown, i, 233; Foster, Crown 
Law, 341. 

3 Hale, Pleas of the Crown, ii, 225; Foster, Crown Law, 345; East, Pleas of the 
Crown, i, 10 1. 

4 Stephen, History of the Criminal Law, ii, 234. 

5 State Trials, xi, 413 et seq. 
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veloped state of court procedure and the existence of numerous 
precedents in which the law had been strained against the 
prisoner, especially in cases of treason, obviated the necessity 
of a judge acting in an illegal manner toward the accused. 
Jeffreys, it would seem, followed the line of action laid down in 
previous rulings, and if the judgments which he rendered were 
not upheld afterwards, the cause is to be found rather in the 
change which occurred in the government's conception of 
what constituted the crime of treason than in the illegality of 
his decisions. 

No attempt is here made to rehabilitate the name of Jeffreys. 
It would be as useless to try to defend his private character or 
political opinions as to inveigh against his violence and his 
cruelty ; but an unprejudiced examination of his decisions on 
the bench shows that as a rule they were strictly within the 
limits of the law, and that he was but a conspicuous example 
of the English justices of the Restoration rather than a judge 
exceptionally cruel and unjust, as he has been so often 
pictured. The men who dispensed the king's justice during 
that period and earlier in the century were but a reflex of the 
world in which they lived. Violent and denunciatory language 
was customary from the bench and bar, and may be read on 
almost every page of the court records. Jeffreys' bold and 
aggressive manner undoubtedly accentuated these disagreeable 
characteristics, long since repudiated by a more refined and 
sympathetic age ; but his decisions on the bench and methods 
of procedure generally were the natural outcome of the previous 
and contemporary conditions of the English legal system. 

D. L. Patterson, Jr. 

Columbia University, May, 1904. 



